GMRESE GB8S
| BLA 98-191 Deci ded Novenber 23, 1999

Appeal froma decision of the Rdgecrest, Glifornia, Held Gfice,
Bureau of Land Mwnagenent, hol ding that right-of-way CACA 19178 had expired
under the terns of the grant and was not renewed.

Rever sed.

1 Federal Land Policy and Minagenent Act of 1976:
R ght s- of - Vdly- - R ght s-of - Vdly: Federal Land Policy
and Mwnagenent Act of 1976

Aright-of-way grant issued pursuant to the Federal
Land Policy and Minagenent Act of 1976 expires by
its own terns wien reneval is not tendered in
accordance wth the grant and regul ations. Wien a
grant provides for reneval, the reneval of the grant
is governed by 43 CFE R 8§ 2803.6-5(a). Absent an
express determinati on of nonuse, a witten request
for renenal of the right-of-way grant is not
necessary.

APPEARMNCES  Joel D Kuperberg, BEsq., and Karen E Vdlter, Esg., (Qosta
Mesa, Gilifornia, for appellant Charles E Qhbbs; Lee Delaney, Feld
Minager, Rdgecrest, Gllifornia, FHeld Gfice, Bureau of Land Mnagenent .

(A N ON BY ADMN STRAT VE JWDGEE MULLEN

Charles E Qbbs appeal s a February 3, 1998, decision issued by the
Rdgecrest, Gillifornia, Feld Gfice, Bureau of Land Minagenent (BLN,
hol ding that right-of-way CACA 19178 expired after 10 years under the terns
of the grant, wth no apparent use of the grant bei ng nade for the purpose
for vhich it was authorized, and that the grant was not renewed in the
nanner provided for in 43 CFE R § 2803.6-5. 1/

1Y Aprevious decisioninthis natter was issued on Jan. 14, 1998, but was
returned to BLMuncl ai ned. The Feb. 3 deci sion was sent to G bbs' nost
current address after BLMwas appri zed of the address change on Feb. 2,
1998.
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R ght-of -way CACA 19178 was granted effective April 28, 1987, for the
proposed construction and operation of a water systemin Ts. 28 and 29 S,
R 38 E, Munt Dablo Mridian (Kern Qunty, Glifornia). The project was
to enbrace approxinately 3.59 acres in areas coomonly referred to as Last
Chance Ganyon and Bonanza @Qul ch. It consisted of a diversionary structure
and a 3-inch pipeline, approxinately 4.9 mles long to serve Gbbs' nining
operations. In paragraph 8 of section B Terns and onditions, the grant
docunent provi ded:

This right-of-way shall terminate 10 years fromthe
effective date of this grant unless prior theretoit is
rel i nqui shed, abandoned, termnated, or otherw se nodified
pursuant to the terns and conditions of this grant or of any
appl i cabl e Federal laws or regul ati ons.

Paragraph 9 of section B provided that the "right-of -way grant nay be
reneved. If renewed it wll be subject toregulations existing at the tine
of renewal ."

Inits decision, BLMstated that "the right-of-way i s hereby
determned as expired upon its ojwn nerit and the case file wll be cl osed
of record.” BLMobserved that the termof the grant was for a period of 10
years and that, pursuant to 43 CF R § 2803.6-5, the grant hol der was
required to request reneval inwiting prior to expiration. The decision
stated that Gbbs had never nade a request for an extensi on and the grant
expired by its onn terns. The decision al so noted that, under 433 CFE R §
2803.4(c), the right-of-way was consi dered to be abandoned because it had
not been used for the purpose for which it was authorized. Q bbs appeal ed.

In his statenent of reasons, Gbbs argues that BLMs decision is not
supported by the regulations BLMcited inits decision. He asserts that,
under those regul ations, he had no duty to submit a witten request for
renewal prior tothe expiration of theinitial termto prevent the grant from
expiring, as 43 CFE R § 2803.6-5(a) requires BLMto renewthe grant, absent
a determnation of nonuse or inproper use. He contends that, even if BLMnow
alleges that he was not using the right-of-way, it did not provide hmwth
the required prior notice and opportunity to be heard prior to termination.

G bbs al so argues that paynent pursuant to an invoi ce sent by BLMin January
1997 for "5 YR RENTAL" constitutes renewal of the grant, in accordance wth
B_.Mprocedures, and therefore he hol ds a val uabl e property right that nay not
be extingui shed wthout due process.

Inits answer, B Magain reiterates its position that the right-of-way
expired by its own terns on April 27, 1997, because G bbs nade no witten
request for renewal prior to expiration. B Masserts that Gbbs' failure to
insure that the grant woul d be renewed caused the grant to expire. BM
explains that the "autonatic billing" of $535 for a 5-year period had been
generated by a systemin Denver, Ml orado, and that the rental assessed
included the prorated rental due for the original grant period of January 1
through April 27, 1997. B.Margues that the billing
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was proper regard ess of whether the grant was renewed, and therefore Gbb's
paynent did not provide notice that Gbbs intended to renewthe grant. BLM
rel ates that because the opportunity to renewthe right-of-way grant | apsed,
alegislative wthdrawal has attached and the land is no | onger avail abl e for
such activity. 2/ B.Mfurther notes that, according to its records, the

pi pel i ne was never constructed during the 10-year period and G bbs does not
have a mning claim

[1] The right-of-way at issue was granted pursuant to Title V of the
Federal Land Policy and Managenent Act of 1976 (ALPMM, 43 USC 88
176111771 (1994). The regulations at 43 CFE R Part 2800 were promul gated to
inplenent this portion of ALFAVA 3/ See 43 CFR §82800.0-1. A issuein
this appeal is the expiration and renewal of right-of-way CACA 19178.
Expiration of a right-of-way grant is governed by 43 CF. R § 2803.4(a),
whi ch provi des:

If the right-of-way grant or tenporary use pernmt
provides by its terns that it shall termnate on the occurrence
of afixed or agreed-upon condition, event, or tine, the right-
of -way authorization shall thereupon autonatically termnate by
operation of law unless sone other procedure is specifiedin
the right-of-way grant or tenporary use pernit.

See 43 USC 81766 (1994) ("No administrative proceedi ng shall be required
where the right-of -way by its terns provides that it termnates on the
occurrence of a fixed or agreed-upon condition, event, or tine.") As noted,
the grant stipulated at paragraph 8 that it would expire at the end of 10
years. 4 Therefore, BLMwas correct to observe that the right-of-way grant
would termnate on April 27, 1997, wthout any action onits part, unless the
grant was otherw se renewed or extended pursuant to "applicabl e Federal |aws
and regul ations. "

The focus in this case is whether the grant was renewed, extendi ng
Gbbs' right to use the | and beyond the original 10-year term BLM

2/ Subsequent to the grant, the lands subject to the right-of-way were
wthdrawn fromentry under the Galifornia Desert Protection Act of 1994, Rub.
L. Nb. 103-433, 108 Sat. 4471

3/ @ngress provided that "[t]he right-of-way shal | specify whether it is or
is not renewabl e and the terns and conditions applicable to the reneval ." 43
USC § 1764(b) (1994).

4/ Section 504(b) of AAWA 43 USC 8§ 1764(b) (1994), reads: "Each right-
of-way or permt granted * * * shall be [imted to a reasonabl e termin |ight
of all circunstances concerning the project.” Wien enacting ALPMN Qongress
granted the authorized officer issuing a right-of-way grant nore flexibility
for adapting each grant to its circunstances than had been al | oned under
prior authority. 44 Fed. Reg. 58106, 58107 (Qt. 9, 1979). A 10-year term
for the Gbbs right-of-way project was established when BLMrevi eved t he
right-of-way application and i ssued the grant.
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referred to the regulation at 43 CFE R 8§ 2803.6-5 as contai ning the
gui delines for the reneval process. These regul ations provi de:

(a) Wen a grant provides that it nay be renewed, the
aut hori zed of ficer shall renewthe grant so long as the proj ect
or facility is still being used for purposes authorized in the
origina grant and is being operated and nai ntai ned in
accordance wth all the provisions of the grant and pursuant to
the regulations of this title.

(b) Wen a grant does not contain a provision for
renewal , the authorized officer, upon request fromthe hol der
and prior to the expiration of the grant, nay renewthe grant
at his discretion. Arenewal pursuant to this section shall
conply wth the sane provi sions contai ned i n paragraph (a) of
this section.

(c) Tenporary use pernmits issued pursuant to the
regul ations of this part nay be renewed at the discretion of
the authorized officer. The hol der of a permit desiring a
renewal shall notify the authorized officer inwiting of the
need for reneval prior toits expiration date. pon recei pt of
the notice, the authorized officer shall either renewthe
permt or reject the request.

Rght-of -wvay CACA 19178 is not a tenporary use permt. Atenporary use
permt is "a revocabl e non-possessory, non-excl usive privilege, authorizing
tenporary use of public lands in connection wth construction, operation,
nai ntenance, or termnation of a project.” 43 CEFR 8 2800.5(i). If CACA
19178 were a tenporary use permit, there would be no question regarding its
duration or reneval features. However, the | anguage i n subsection (c) is the
| anguage BLMquot ed when stating that G bbs was required to notify BLMin
witing prior to expiration of the grant. S mlarly, subsection (b), which
al so contai ns | anguage requiring notice of anintent to renewprior to
expiration, is a so inapplicable because the subject grant specifically
provides for renewal. Thus, subsection (a) is applicable.

G bbs argues that, accordingto 43 CF. R 8§ 2803.6-5(a), BLMis
obligated to renewthe right-of-way grant in this situation. Two prevailing
factors control here. Hrst, the grant provides that it "nay be renewed"
subject toregulations existing at the tine of reneval. Second, the existing
regulations, 43 CF. R 8§ 2803.6-5(a), provide that "the authorized officer
shall renewthe grant so long as the project or facility is still being used
for purposes authorized.” Uhlike the processes outlined in subsections (b)
and (c) of 3 CFER § 2803.6-5, the holder of a right-of-way grant which by
its terns provides for renewal is not required to expressly request reneval
prior tothe expiration of the grant. The right of a subsection (&) right-
of -way hol der to appeal inplies that BLMnust provi de
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a reasonabl e basis for a determnation not to renew The regul ation
presupposes that the onus is on BLMto consi der whether the grant shoul d be
renewed and, in the absence of a showng that the right-of-way is not being
used as intended, it wll be renewed.

Paragraph 6 of the right-of-way grant provides, in part, that "[a]ny
additional rental that is determned to be due as a result of the rental
determnation shal | be paid upon request.” B.Mbilled Gbbs rental for a 5
year period, which included a snal| portion of the original grant period and
rental for nore than 4-2years beyond the expiration of the grant. QG bbs
tendered full paynent for the 5 year period, including the period represented
by the "surplus" rental, several nonths before the date the grant was to
expire.

Novhere in the record before us does BMshowthat it forna ly
determned that the right-of-way grant was not being used for its intended
purposes prior to the expiration of theinitia term As the rental was
tinely paidin accordance wth B.Ms instructions, Gbbs did all that was
required of himto renewthe grant. If Gbbs had not intended to renewthe
grant, he coul d have tendered the rent owng for the bal ance of the initial
termand not paid the rest.

The chain of events discl osed by the record now before us evi dences
both a BBMintent to renewthe right-of-way and the holder's intent to accept
the reneval . |If BLMhad determned not to renewthe right-of-way because it
was not being used for the purposes authorized inthe original grant (see 43
CER 8§82803.6-5(a)), it was required to conmuni cate this intent to G bbs
prior to the reneval date established inthe right-of-way. It did not. The
only correspondence in the file during the period i rmedi ately prior to the
expiration of the initial termwas its billing for a period extendi ng beyond
the origina term BLMnay not now chal | enge the appropriateness of the
renewal which the record indicates occurred. 5 If it desires, BLMnay still
i nvoke G bbs' purported failure to use the right-of-way as the basis for
termnating the right-of-way pursuant to 43 CF. R 8§ 2803.4(c). However, it
nust act pursuant to 43 CE R 8§ 2803.4(c), give Gbbs notice of its intent
totermnate, and afford himan opportunity to showthat his failure to use
the right-of-way was due to circunstances not wthin his control. W express
no opi ni on regardi ng whet her this course of action mght be appropriate. Vé
nerely hold that BLMs determination that right-of-way CACA 19178 had not
been renewed cannot be sustai ned.

5 Inits decision, BAMsuggested that renewal woul d be inproper because the
land wthin the right-of-way had been subsequently wthdrawn fromentry. Ve
note that a wthdrawal of the | and does not necessarily nandate rejection of
aright-of-way reneval. See 44 Fed. Reg. 58106, 58111 (Qxt. 9, 1979) (the
hol der's interests and contractual expectations in reneval wll be

pr ot ect ed) .
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Accordingly, pursuant to the authority del egated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 3 CFR 8 4.1, the
deci si on appeal ed fromi s reversed.

RW Millen
Admini strative Judge

I concur:

Janes L. Burski
Admini strative Judge
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